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assuring consultant compliance with 
the Federal cost principles in accord-
ance with § 172.11; 

(11) Ensuring consultant costs billed 
are allowable in accordance with the 
Federal cost principles and consistent 
with the contract terms as well as the 
acceptability and progress of the con-
sultant’s work; 

(12) Monitoring the consultant’s 
work and compliance with the terms, 
conditions, and specifications of the 
contract; 

(13) Preparing a consultant’s per-
formance evaluation when services are 
completed and using such performance 
data in future evaluation and ranking 
of consultant to provide similar serv-
ices; 

(14) Closing-out a contract; 
(15) Retaining supporting pro-

grammatic and contract records, as 
specified in 2 CFR 200.333 and the re-
quirements of this part; 

(16) Determining the extent to which 
the consultant, which is responsible for 
the professional quality, technical ac-
curacy, and coordination of services, 
may be reasonably liable for costs re-
sulting from errors and omissions in 
the work furnished under its contract; 

(17) Assessing administrative, con-
tractual, or legal remedies in instances 
where consultants violate or breach 
contract terms and conditions, and 
providing for such sanctions and pen-
alties as may be appropriate; and 

(18) Resolving disputes in the pro-
curement, management, and adminis-
tration of engineering and design re-
lated consultant services. 

(d) A contracting agency may for-
mally adopt, by statute or within ap-
proved written policies and procedures 
as specified in paragraph (c) of this sec-
tion, any direct Federal Government or 
other contracting regulation, standard, 
or procedure provided its application 
does not conflict with the provisions of 
23 U.S.C. 112, the requirements of this 
part, and other laws and regulations 
applicable to the FAHP. 

(e) Notwithstanding paragraph (d) of 
this section, a contracting agency shall 
have a reasonable period of time, not 
to exceed 12 months from the effective 
date of this rule unless an extension is 
granted for unique or extenuating cir-
cumstances, to issue or update current 

written policies and procedures for re-
view and approval in accordance with 
paragraph (c) of this section and con-
sistent with the requirements of this 
part. 

§ 172.7 Procurement methods and pro-
cedures. 

(a) Procurement methods. The procure-
ment of engineering and design related 
services funded by FAHP funds and re-
lated to a highway construction 
project subject to the provisions of 23 
U.S.C. 112(a) shall be conducted in ac-
cordance with one of three methods: 
Competitive negotiation (qualifica-
tions-based selection) procurement, 
small purchases procurement for small 
dollar value contracts, and non-
competitive procurement where spe-
cific conditions exist allowing solicita-
tion and negotiation to take place with 
a single consultant. 

(1) Competitive negotiation (qualifica-
tions-based selection). Except as pro-
vided in paragraphs (a)(2) and (3) of this 
section, contracting agencies shall use 
the competitive negotiation method 
for the procurement of engineering and 
design related services when FAHP 
funds are involved in the contract, as 
specified in 23 U.S.C. 112(b)(2)(A). The 
solicitation, evaluation, ranking, selec-
tion, and negotiation shall comply 
with the qualifications-based selection 
procurement procedures for architec-
tural and engineering services codified 
under 40 U.S.C. 1101–1104, commonly re-
ferred to as the Brooks Act. In accord-
ance with the requirements of the 
Brooks Act, the following procedures 
shall apply to the competitive negotia-
tion procurement method: 

(i) Solicitation. The solicitation proc-
ess shall be by public announcement, 
public advertisement, or any other 
public forum or method that assures 
qualified in-State and out-of-State con-
sultants are given a fair opportunity to 
be considered for award of the con-
tract. Procurement procedures may in-
volve a single step process with 
issuance of a request for proposal 
(RFP) to all interested consultants or a 
multiphase process with issuance of a 
request for statements or letters of in-
terest or qualifications (RFQ) whereby 
responding consultants are ranked 
based on qualifications and a RFP is 

VerDate Sep<11>2014 08:29 May 20, 2016 Jkt 238081 PO 00000 Frm 00033 Fmt 8010 Sfmt 8010 Y:\SGML\238081.XXX 238081eh
ie

rs
 o

n 
D

S
K

5V
P

T
V

N
1P

R
O

D
 w

ith
 C

F
R



24 

23 CFR Ch. I (4–1–16 Edition) § 172.7 

then provided to three or more of the 
most highly qualified consultants. Min-
imum qualifications of consultants to 
perform services under general work 
categories or areas of expertise may 
also be assessed through a 
prequalification process whereby an-
nual statements of qualifications and 
performance data are encouraged. Re-
gardless of any process utilized for 
prequalification of consultants or for 
an initial assessment of a consultant’s 
qualifications under a RFQ, a RFP spe-
cific to the project, task, or service is 
required for evaluation of a consult-
ant’s specific technical approach and 
qualifications. 

(ii) Request for proposal (RFP). The 
RFP shall provide all information and 
requirements necessary for interested 
consultants to provide a response to 
the RFP and compete for the solicited 
services. The RFP shall: 

(A) Provide a clear, accurate, and de-
tailed description of the scope of work, 
technical requirements, and qualifica-
tions of consultants necessary for the 
services to be rendered. To the extent 
practicable, the scope of work should 
detail the purpose and description of 
the project, services to be performed, 
deliverables to be provided, estimated 
schedule for performance of the work, 
and applicable standards, specifica-
tions, and policies; 

(B) Identify the requirements for any 
discussions that may be conducted 
with three or more of the most highly 
qualified consultants following submis-
sion and evaluation of proposals; 

(C) Identify evaluation factors in-
cluding their relative weight of impor-
tance in accordance with paragraph 
(a)(1)(iii) of this section; 

(D) Specify the contract type and 
method(s) of payment anticipated to 
contract for the solicited services in 
accordance with § 172.9; 

(E) Identify any special provisions or 
contract requirements associated with 
the solicited services; 

(F) Require that submission of any 
requested cost proposals or elements of 
cost be in a concealed format and sepa-
rate from technical/qualifications pro-
posals, since these shall not be consid-
ered in the evaluation, ranking, and se-
lection phase; and 

(G) Provide an estimated schedule for 
the procurement process and establish 
a submittal deadline for responses to 
the RFP that provides sufficient time 
for interested consultants to receive 
notice, prepare, and submit a proposal, 
which except in unusual circumstances 
shall be not less than 14 calendar days 
from the date of issuance of the RFP. 

(iii) Evaluation factors. (A) Criteria 
used for evaluation, ranking, and selec-
tion of consultants to perform engi-
neering and design related services 
must assess the demonstrated com-
petence and qualifications for the type 
of professional services solicited. These 
qualifications-based factors may in-
clude, but are not limited to, technical 
approach (e.g., project understanding, 
innovative concepts or alternatives, 
quality control procedures), work expe-
rience, specialized expertise, profes-
sional licensure, staff capabilities, 
workload capacity, and past perform-
ance. 

(B) Price shall not be used as a factor 
in the evaluation, ranking, and selec-
tion phase. All price or cost related 
items which include, but are not lim-
ited to, cost proposals, direct salaries/ 
wage rates, indirect cost rates, and 
other direct costs are prohibited from 
being used as evaluation criteria. 

(C) In-State or local preference shall 
not be used as a factor in the evalua-
tion, ranking, and selection phase. 
State licensing laws are not preempted 
by this provision and professional li-
censure within a jurisdiction may be 
established as a requirement for the 
minimum qualifications and com-
petence of a consultant to perform the 
solicited services. 

(D) The following nonqualifications- 
based evaluation criteria are permitted 
under the specified conditions and pro-
vided the combined total of these cri-
teria do not exceed a nominal value of 
10 percent of the total evaluation cri-
teria to maintain the integrity of a 
qualifications-based selection: 

(1) A local presence may be used as a 
nominal evaluation factor where appro-
priate. This criteria shall not be based 
on political or jurisdictional bound-
aries and may be applied on a project- 
by-project basis for contracts where a 
need has been established for a consult-
ant to provide a local presence, a local 
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presence will add value to the quality 
and efficiency of the project, and appli-
cation of this criteria leaves an appro-
priate number of qualified consultants, 
given the nature and size of the 
project. If a consultant from outside of 
the locality area indicates as part of a 
proposal that it will satisfy the criteria 
in some manner, such as establishing a 
local project office, that commitment 
shall be considered to have satisfied 
the local presence criteria. 

(2) The participation of qualified and 
certified Disadvantaged Business En-
terprise (DBE) subconsultants may be 
used as a nominal evaluation criterion 
where appropriate in accordance with 
49 CFR part 26 and a contracting agen-
cy’s FHWA-approved DBE program. 

(iv) Evaluation, ranking, and selection. 
(A) The contracting agency shall evalu-
ate consultant proposals based on the 
criteria established and published with-
in the public solicitation. 

(B) Although the contract will be 
with the consultant, proposal evalua-
tions shall consider the qualifications 
of the consultant and any subconsult-
ants identified within the proposal 
with respect to the scope of work and 
established criteria. 

(C) The contracting agency shall 
specify in the RFP discussion require-
ments that shall follow submission and 
evaluation of proposals and based on 
the size and complexity of the project 
or as defined in contracting agency 
written policies and procedures, as 
specified in § 172.5(c). Discussions, as re-
quired by the RFP, may be written, by 
telephone, video conference, or by oral 
presentation/interview and shall be 
with at least three of the most highly 
qualified consultants to clarify the 
technical approach, qualifications, and 
capabilities provided in response to the 
RFP. 

(D) From the proposal evaluation and 
any subsequent discussions which may 
have been conducted, the contracting 
agency shall rank, in order of pref-
erence, at least three consultants de-
termined most highly qualified to per-
form the solicited services based on the 
established and published criteria. In 
instances where only two qualified con-
sultants respond to the solicitation, 
the contracting agency may proceed 
with evaluation and selection if it is 

determined that the solicitation did 
not contain conditions or requirements 
that arbitrarily limited competition. 
Alternatively, a contracting agency 
may pursue procurement following the 
noncompetitive method when competi-
tion is determined to be inadequate 
and it is determined to not be feasible 
or practical to re-compete under a new 
solicitation as specified in paragraph 
(a)(3)(iii)(C) of this section. 

(E) Notification must be provided to 
responding consultants of the final 
ranking of the three most highly quali-
fied consultants. 

(F) The contracting agency shall re-
tain supporting documentation of the 
solicitation, proposal, evaluation, and 
selection of the consultant in accord-
ance with this section and the provi-
sions of 2 CFR 200.333. 

(v) Negotiation. (A) The process for 
negotiation of the contract shall com-
ply with the requirements codified in 
40 U.S.C. 1104(b) for the order of nego-
tiation. 

(B) Independent estimate. Prior to re-
ceipt or review of the most highly 
qualified consultant’s cost proposal, 
the contracting agency shall prepare a 
detailed independent estimate with an 
appropriate breakdown of the work or 
labor hours, types or classifications of 
labor required, other direct costs, and 
consultant’s fixed fee for the defined 
scope of work. The independent esti-
mate shall serve as the basis for nego-
tiation. 

(C) The contracting agency shall es-
tablish elements of contract costs (e.g., 
indirect cost rates, direct salary or 
wage rates, fixed fee, and other direct 
costs) separately in accordance with 
§ 172.11. The use of the independent es-
timate and determination of cost al-
lowance in accordance with § 172.11 
shall ensure contracts for the consult-
ant services are obtained at a fair and 
reasonable cost, as specified in 40 
U.S.C. 1104(a). 

(D) If concealed cost proposals were 
submitted in conjunction with tech-
nical/qualifications proposals, the con-
tracting agency may consider only the 
cost proposal of the consultant with 
which negotiations are initiated. Due 
to the confidential nature of this data, 
as specified in 23 U.S.C. 112(b)(2)(E), 
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concealed cost proposals of unsuccess-
ful consultants may be disposed of in 
accordance with written policies and 
procedures established under § 172.5(c). 

(E) The contracting agency shall re-
tain documentation of negotiation ac-
tivities and resources used in the anal-
ysis of costs to establish elements of 
the contract in accordance with the 
provisions of 2 CFR 200.333. This docu-
mentation shall include the consultant 
cost certification and documentation 
supporting the acceptance of the indi-
rect cost rate to be applied to the con-
tract, as specified in § 172.11(c). 

(2) Small purchases. The contracting 
agency may use the State’s small pur-
chase procedures that reflect applica-
ble State laws and regulations for the 
procurement of engineering and design 
related services provided the total con-
tract costs do not exceed the Federal 
simplified acquisition threshold (as de-
fined in 48 CFR 2.101). When a lower 
threshold for use of small purchase pro-
cedures is established in State law, reg-
ulation, or policy, the lower threshold 
shall apply to the use of FAHP funds. 
The following additional requirements 
shall apply to the small purchase pro-
curement method: 

(i) The scope of work, project phases, 
and contract requirements shall not be 
broken down into smaller components 
merely to permit the use of small pur-
chase procedures. 

(ii) A minimum of three consultants 
are required to satisfy the adequate 
number of qualified sources reviewed. 
In instances where only two qualified 
consultants respond to the solicitation, 
the contracting agency may proceed 
with evaluation and selection if it is 
determined that the solicitation did 
not contain conditions or requirements 
which arbitrarily limited competition. 
Alternatively, a contracting agency 
may pursue procurement following the 
noncompetitive method when competi-
tion is determined to be inadequate 
and it is determined to not be feasible 
or practical to re compete under a new 
solicitation as specified in 
§ 172.7(a)(3)(iii)(C). 

(iii) Contract costs may be nego-
tiated in accordance with State small 
purchase procedures; however, the al-
lowability of costs shall be determined 

in accordance with the Federal cost 
principles. 

(iv) The full amount of any contract 
modification or amendment that would 
cause the total contract amount to ex-
ceed the established simplified acquisi-
tion threshold is ineligible for Federal- 
aid funding. The FHWA may withdraw 
all Federal-aid from a contract if it is 
modified or amended above the applica-
ble established simplified acquisition 
threshold. 

(3) Noncompetitive. The following re-
quirements shall apply to the non-
competitive procurement method: 

(i) A contracting agency may use its 
own noncompetitive procedures that 
reflect applicable State and local laws 
and regulations and conform to appli-
cable Federal requirements. 

(ii) A contracting agency shall estab-
lish a process to determine when non-
competitive procedures will be used 
and shall submit justification to, and 
receive approval from FHWA before 
using this form of contracting. 

(iii) A contracting agency may award 
a contract by noncompetitive proce-
dures under the following limited cir-
cumstances: 

(A) The service is available only from 
a single source; 

(B) There is an emergency which will 
not permit the time necessary to con-
duct competitive negotiations; or 

(C) After solicitation of a number of 
sources, competition is determined to 
be inadequate. 

(iv) Contract costs may be negotiated 
in accordance with contracting agency 
noncompetitive procedures; however, 
the allowability of costs shall be deter-
mined in accordance with the Federal 
cost principles. 

(b) Additional procurement require-
ments—(1) Uniform administrative re-
quirements, cost principles and audit re-
quirements for Federal awards. (i) STAs 
or other recipients and their subrecipi-
ents shall comply with procurement re-
quirements established in State and 
local laws, regulations, policies, and 
procedures that are not addressed by or 
are not in conflict with applicable Fed-
eral laws and regulations, as specified 
in 2 CFR part 1201. 

(ii) When State and local procure-
ment laws, regulations, policies, or 
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procedures are in conflict with applica-
ble Federal laws and regulations, a 
contracting agency shall comply with 
Federal requirements to be eligible for 
Federal-aid reimbursement of the asso-
ciated costs of the services incurred 
following FHWA authorization, as 
specified in 2 CFR 200.102(c). 

(2) Disadvantaged Business Enterprise 
(DBE) program. (i) A contracting agen-
cy shall give consideration to DBE con-
sultants in the procurement of engi-
neering and design related service con-
tracts subject to 23 U.S.C. 112(b)(2) in 
accordance with 49 CFR part 26. When 
DBE program participation goals can-
not be met through race-neutral meas-
ures, additional DBE participation on 
engineering and design related services 
contracts may be achieved in accord-
ance with a contracting agency’s 
FHWA approved DBE program through 
either: 

(A) Use of an evaluation criterion in 
the qualifications-based selection of 
consultants, as specified in 
§ 172.7(a)(1)(iii)(D); or 

(B) Establishment of a contract par-
ticipation goal. 

(ii) The use of quotas or exclusive 
set-asides for DBE consultants is pro-
hibited, as specified in 49 CFR 26.43. 

(3) Suspension and debarment. A con-
tracting agency shall verify suspension 
and debarment actions and eligibility 
status of consultants and subconsult-
ants prior to entering into an agree-
ment or contract in accordance with 2 
CFR part 1200 and 2 CFR part 180. 

(4) Conflicts of interest. (i) A con-
tracting agency shall maintain a writ-
ten code of standards of conduct gov-
erning the performance of their em-
ployees engaged in the award and ad-
ministration of engineering and design 
related services contracts under this 
part and governing the conduct and 
roles of consultants in the performance 
of services under such contracts to pre-
vent, identify, and mitigate conflicts of 
interest in accordance with 2 CFR 
200.112, 23 CFR 1.33 and the provisions 
of this paragraph (b)(4). 

(ii) No employee, officer, or agent of 
the contracting agency shall partici-
pate in selection, or in the award or ad-
ministration of a contract supported 
by Federal-aid funds if a conflict of in-
terest, real or apparent, would be in-

volved. Such a conflict arises when 
there is a financial or other interest in 
the consultant selected for award by: 

(A) The employee, officer, or agent; 
(B) Any member of his or her imme-

diate family; 
(C) His or her partner; or 
(D) An organization that employs or 

is about to employ any of the above. 
(iii) The contracting agency’s offi-

cers, employees, or agents shall neither 
solicit nor accept gratuities, favors, or 
anything of monetary value from con-
sultants, potential consultants, or par-
ties to subagreements. A contracting 
agency may establish dollar thresholds 
where the financial interest is not sub-
stantial or the gift is an unsolicited 
item of nominal value. 

(iv) A contracting agency may pro-
vide additional prohibitions relative to 
real, apparent, or potential conflicts of 
interest. 

(v) To the extent permitted by State 
or local law or regulations, the stand-
ards of conduct required by this para-
graph shall provide for penalties, sanc-
tions, or other disciplinary actions for 
violations of such standards by the 
contracting agency’s officers, employ-
ees, or agents, or by consultants or 
their agents. 

(vi) A contracting agency shall 
promptly disclose in writing any poten-
tial conflict of interest to FHWA. 

(5) Consultant services in management 
support roles. (i) When FAHP funds par-
ticipate in a consultant services con-
tract, the contracting agency shall re-
ceive approval from FHWA, or the re-
cipient as appropriate, before utilizing 
a consultant to act in a management 
support role for the contracting agen-
cy; unless an alternate approval proce-
dure has been approved. Use of consult-
ants in management support roles does 
not relieve the contracting agency of 
responsibilities associated with the use 
of FAHP funds, as specified in 23 U.S.C. 
302(a) and 23 U.S.C. 106(g)(4) and should 
be limited to large projects or cir-
cumstances where unusual cost or time 
constraints exist, unique technical or 
managerial expertise is required, and/ 
or an increase in contracting agency 
staff is not a viable option. 

(ii) Management support roles may 
include, but are not limited to, pro-
viding oversight of an element of a 
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highway program, function, or service 
on behalf of the contracting agency or 
may involve managing or providing 
oversight of a project, series of 
projects, or the work of other consult-
ants and contractors on behalf of the 
contracting agency. Contracting agen-
cy written policies and procedures as 
specified in § 172.5(c) may further define 
allowable management roles and serv-
ices a consultant may provide, specific 
approval responsibilities, and associ-
ated controls necessary to ensure com-
pliance with Federal requirements. 

(iii) Use of consultants or subconsult-
ants in management support roles re-
quires appropriate conflicts of interest 
standards as specified in paragraph 
(b)(4) of this section and adequate con-
tracting agency staffing to administer 
and monitor the management consult-
ant contract, as specified in § 172.9(d). A 
consultant serving in a management 
support role may be precluded from 
providing additional services on 
projects, activities, or contracts under 
its oversight due to potential conflicts 
of interest. 

(iv) FAHP funds shall not participate 
in the costs of a consultant serving in 
a management support role where the 
consultant was not procured in accord-
ance with Federal and State require-
ments, as specified in 23 CFR 1.9(a). 

(v) Where benefiting more than a sin-
gle Federal-aid project, allocability of 
consultant contract costs for services 
related to a management support role 
shall be distributed consistent with the 
cost principles applicable to the con-
tracting agency, as specified in 2 CFR 
part 200, subpart E—Cost Principles. 

§ 172.9 Contracts and administration. 

(a) Contract types. The contracting 
agency shall use the following types of 
contracts: 

(1) Project-specific. A contract be-
tween the contracting agency and con-
sultant for the performance of services 
and defined scope of work related to a 
specific project or projects. 

(2) Multiphase. A project-specific con-
tract where the solicited services are 
divided into phases whereby the spe-
cific scope of work and associated costs 
may be negotiated and authorized by 
phase as the project progresses. 

(3) On-call or indefinite delivery/indefi-
nite quantity (IDIQ). A contract for the 
performance of services for a number of 
projects, under task or work orders 
issued on an as-needed or on-call basis, 
for an established contract period. The 
procurement of services to be per-
formed under on-call or IDIQ contracts 
shall follow either competitive nego-
tiation or small purchase procurement 
procedures, as specified in § 172.7. The 
solicitation and contract provisions 
shall address the following require-
ments: 

(i) Specify a reasonable maximum 
length of contract period, including the 
number and period of any allowable 
contract extensions, which shall not 
exceed 5 years; 

(ii) Specify a maximum total con-
tract dollar amount that may be 
awarded under a contract; 

(iii) Include a statement of work, re-
quirements, specifications, or other de-
scription to define the general scope, 
complexity, and professional nature of 
the services; and 

(iv) If multiple consultants are to be 
selected and multiple on-call or IDIQ 
contracts awarded through a single so-
licitation for specific services: 

(A) Identify the number of consult-
ants that may be selected or contracts 
that may be awarded from the solicita-
tion; and 

(B) Specify the procedures the con-
tracting agency will use in competing 
and awarding task or work orders 
among the selected, qualified consult-
ants. Task or work orders shall not be 
competed and awarded among the se-
lected, qualified consultants on the 
basis of costs under on-call or IDIQ 
contracts for services procured with 
competitive negotiation procedures. 
Under competitive negotiation pro-
curement, each specific task or work 
order shall be awarded to the selected, 
qualified consultants: 

(1) Through an additional qualifica-
tions-based selection procedure, which 
may include, but does not require, a 
formal RFP in accordance with 
§ 172.5(a)(1)(ii); or 

(2) On a regional basis whereby the 
State is divided into regions and con-
sultants are selected to provide on-call 
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